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al{ anfh z rat 3mar ri#ts arr aa & at a g 3rat uf zrnRenf fl
sag Ty F r 3rf@rant at 3m m grtervr me«a rgd a aar& I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
~· one may be against such order, to the appropriate authority in .the following way :

0
~ flxcb Ix cpf TRTa:ruT ~

Revision applicati<;>n to Government of India:

(1) ~ '3ttlli:i'4 ~~-, 1994 cBl" tfRT 3raa ta aa; gmi a i alra err "cb1"
'31T-tfRT cB" '>l"~ q'<(~cfj cB" 3RJl'TTf gr)era 3m4at 3ref ufra, rd lF, fclm li?il&ill, ~
faar, aft ifr, ta cfILf '+fclrf, x=rt1G 'l=fl1f, ~ ~: 110001 "cb1" ctJ- \iff.fr ~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit'
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ cBl" mfq # mm a } st~ar uh fav# 'f!O;§J~II'< ?:fl" ~ cbl-<xsll'i if ?:fl"
fcITTfr rosrr a ze osrn i ma ura g; mf if, m fcITTfr '+-1°-sPII-< m~ if "clIB cffi fcITTfr
cbl\/'ilsll'i if m fa4h goer 'tm st ,fau # ah g{ st I

(ii) In case of_any loss of goods where the loss occy.v,i:~~1):5:i.t from_ a factory to a warehouse or to
another factory or from one warehouse to another duf.[ng;,the,_.qd'i!lr . of processing of the goods In a

' c·~.:,...--- C.r ~•
warehouse or in storage whether in a factory or in a w.a..r.roy.. ~.~-,_ -,:,,..;~
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(cl?") ~ cfi ~ fcl:Rfr ~ m ~ if All1ffia l=JRYf ~ m l=JRYf a [aRf sqzir zca ae
mt w snl4 gyes Ra #ii sin aa fa#tz zmrqr Alltffia % 1

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTd'1 '3cll I ct1 cBT '3cll I ct1 ~ cfi 'T@Ff a fg uit sq@hhf mu at { ? st ha rz
ut se et yd fu a :ici I RI cb 3WJcrn, ~ cf) &RT -cnfu=r err ~ ~ m 6lTci if fcrrrr
~ (~.2) 1998 m 109 GRT ~ ~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 O
of the Finance (No.2) Act, 1998.

(«) brr sraa ze (r#ta) Rmra8t, 2001 k fu siafa Rf{e qua in <g-8 if
4fut , 4fa snag # uR smear ha fetaat u a #fa«a-rest rgi r8er
3neat al at?t ufii rrr sra am)a fan um a1Reg tr rer arr s.a gar gfhf
3if enT 35-~ if A~ it!- cfi 'T@Ff # rd # rrr €)no area st JR ft zit
afeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under.Major Head of Account.

(2) R[ea 3nda arr ugj icaiz v Garg m m ~ cpl=f mm m 200/--c#m"
:fTT,R c#r "0JW 3i1x \Jf"ITT -t-i&l, 1a va ag k vnar st m 1 ooo /- c#r -c#m" 'TTTfR c#r "01W I Q
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involyed is more
than Rupees One Lac.

#tar zca, #tu sqraa zye vi at a 3r4l#tr muf@rvw # gf 3rfl
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) @tqr«a yea 3rf@,fr, 1944 cBT m 35-6l1/35-~ cfi 3fc:rr@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

sqaffa 4Reba 2 (4)a sr 3mar rara 6t 3r4ta, sr4hat a mm#tr zye,
it Gara zca g @hara ar#tar unf@raw(free) al uf?a 2#tu fl8al, isqralz
if 2nd1=1Tffi , csl§J:llctl ~_, '3H-l-<.ctl , frR£H.--JIJI-<., '3-1$J:l~lcsll~-ssooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali _ Bhaw~n, Asa.I"\/'{~, ~i~i,~ Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned m ~-'815,eives,

•.. ·<:. "%



(3)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place .
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

zufe gr 3re a{ re mzii #r mt @hr & at re@a igr fg#r r :fRIR
\341cR't · ctrr xf fcpm utr afg <a a a ts ## f frar ualt ti aa a fg
zrenfenf 3rqRa znznfear t v or4ta zu b4har at va 3m4a fhu uiar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

(4)

0

.-£J1£J1c;,1ll ~~ 1970 ~~ c#i"~-1 # iafa fefRa fa¢ 1gr sad
3r4a zn corr#gr zenfenf fufu If@art a 3mg r)a #l ya ,Ru E6.6.so ha
pr=arznrcau zrca fea GT ~in arReg]

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a it ii~era mcai it fiat aa fa#i at 3-IR 'm err 3raff fa urar & cit
flt zca, #hr qrzye vi araz ar4h#ta naf@aw (araffaf@) "Rll11, 1982 °ff Ai%cr
1
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

a fit zre, eta snaa zrcas vi alas 34la znrznr@ear (fr2z),#
Jfrf)catr i afar#4Demand) vi is(Penalty) cBT 10% -q_cf "Gf"l-lT~
~%I~' ~-q_cf "Gf"l-lT 10~~%!(Section 35 F of the Central
Excise Act, 1944, Section 83 &. Section 86 df the Finance Act, 1994)

2a4uGara z«ca sit tarob eta«fa, nfraa "Wcf&r c&l" l=fill "(Duty Demanded)
a. (Section) is ±uph asafffRa "{lf.tr;
gs fana#dz 2fezalfr;
au ha#fzfitu 6h #ea 2aRI.'

qqas «if@a sr4ta ageq arralgrar, arfhraRrhf@g qaasRear rur
%•.

For an appeal to be filed before the CESTAT, 10% of the Duty &_.Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central, Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. .

<3erh if srfa fraswr#wrras zye arrar zyesour ausRalf@a gtat fgTyes# 1o%
4Tarrr onuii#sue zusRalf@a staaavs#1ograrrual srasI

In view of above, an appeal against~·~~•',l_lie befo~e th_e Tribunal on payment of
10% of the d~ty_ de~anded where duty_ or-i6'~._,.r4J· .Y}-..P-~'P,~ I'>\ ty are in dispute, or penalty, where
penalty alone Is m dispute." tt \f)tJ~~~~- cs J'.JJ. -. sj
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F.No. GAPPL/COM/STP/300/2023-Appeal

· ORDER-IN-APPEAL

The present appeal has been filed by MIs. Kaajal Oza Vaidhya, A-602, Gala Imperia,

Off Drive In Road, SKUM School Road, Ahmedabad - 380054 (hereinafter referred to as

"the appellant") against Order-in-Original No. 93/AC/Kaajal Oza Vaidhya/Div-6/A'bad

South/JDM/2022-23 dated 07.11.2022 (hereinafter referred to as "the impugned order)

passed by the Assistant Commissioner, Central GST, Division-VI, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AADPO8012FSD001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference ofvalue of service amounting to Rs. 23,16,591/- between the gross value of

service provided in the said data and the gross value of service shown in Service Tax return

filed by the appellant for the FY 2015-16. The appellant were called upon to submit )

clarification for difference along with supporting documents, for the said period vicle letter

dated 13.07.2020. The appellant had submitted their reply vide letter dated 22.12.2020,

however, they had not submitted required details for the assessment.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/WS06/0&NSCN-

589/2020 dated 30.12.2020 demanding Service Tax amounting to Rs. 3,47,488/- for the

period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties under Section 77(l)(c), Section 77(2) and Section 78 of the Finance

Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 3,47,488/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further, (i)

Penalty of Rs. 3,47,488/- was irtiposed on the appellantunder Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(l)(c) of the

Finance Act, 1994; Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2)

of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

0

appellant have preferred the present e following grounds:
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6) The appellant is an author, speaker, presenter, screenwriter, radio personality and

columnist from Ahmedabad, India. She has written more than 56 books including

novels, short stories and essays. She has also written dialogues and scripts of soap
a

operas and films. She regularly writes articles in several publications. She has

contributed a lot in Gujarati literature, and she f's a youth icon and an inspiration for

thousands of women across the world. For Writing such books, short stories and

essays, articles in columns etc. the appellant receives royalty for temporary transfer of
,..

copy right of the books, articles, essay and stories.

o The appellant submitted that the differential income earned by the appellant pertains to

royalty received towards original literacy work. .

Q e The appellant is an author, columnist and speaker and the income earned by the

appellant is in the nature of royalty for writing such books, article etc. and as per Sr.

No. 15 of the Notification No. 25/2012-ST, income earned by temporary transfer of

copyright related to original literary is exempted from service tax. The services

provided by the appellant falls under the said entiy.

0

The adjudicating authority refers to Section 17(a) of Copyright Act, 1957 which talks

about literary, dramatic and artistic works; it says thatsuch work made by the author

during course of employment or the services to the owner of newspaper, magazine,

book etc. are under an contract for publishing such work and the owner of such

newspaper or magazine becomes the first owner of such work and copyright of work

is with the owner and not with the author. The:.above contention of the adjudicating

authority is not proper as the services performed by author is related to original

literary work only and it covers under Section 13(1)a) of Copyright Act, 1957.

Further, copyright of such work is· allowed to be used by the author for consideration.. ·
namely royalty income. Hence the above services very well fall under the exemption

entry 15 of Notification No 25/2012-ST.The ctj.ntention of the adjudicating authority

that service perfonned by appellant falls underSection 1 7(a) of Copyright Act, 1957

and becomes taxable is not tenable and needs tu. be set aside. While passing the order

the adjudicating authority has not understood the transaction properly and confirm the

taxability accordingly.

Further, the adjudicating authority also refers to,Section 17(cc) of The Copyright Act,

1957, which talks about· person delivering speech on behalf of another then, the person. ;.

on behalf of whom the lecture is given in the public is the first owner of such
·•r .



F.No. GAPP L/COM/STP/300/2023-Appeal

author in Lecture at various places and on various occasions on the invitation of some

institution or individuals and such speeches are delivered on behalf of host and

copyright of such lectures also lies with host. However, the adjudicating authority has

not applied factual aspectsproperly. The transaction flow is discussed as under:

► Above services are perfonned by the author on her own account.

► The content of the same is also created by the author herself.

> Author is the owner of the content delivered and not the host.

o Considering the actual flow of transaction, it can be said that the services provided by

author is not covered under Section 17(cc) of Copyright Act, 1957 but, it is covered

under Section 13(1) of the Copyright Act, 1957.

e Further, the above exemption is also discussed )n CBEC Education Guide published

for guidance and educational purpose. Relevant;extract from Education guide for this

exemption entry is reproduced as under:

0

"7.10.2 I am a composer of a song having the copyright for my song.

When I allow the recording of the song on payment of some royalty by a music

company for further distribution, am L required to pay service tax on the

royalty amount received from a music company?

No, as the copyright relating to original work of composing song falls under

clause (a) of sub-section (1) of section 13 of the Indian Copyright Act, 1957
. .

which is exempt from service tax. Similarly, an author having copy right of a

book written by him would not be required to pay service tax on royalty


amount received from the publisher for publishing the book. A person having

the copyright of a cinematographic film would also not be required to pay

service tax on the amount received from. the film exhibitors for exhibiting the

cinematographic film in cinema theatres.''

o AS per the provisions of Section 194J of Income Tax Act 1961, any person other than

Individual or HUF shall be liable to deduct TDS at 10%, if any sum exceeding INR

30,000/- is paid by way of:

a) Fee for professional services,

b) Fee for technical servi

0
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ba) any remuneration or fees or commission by whatever name called, other

than those on which tax is deductible under section 192, to a director of a
±
;±

company, or
c) Royalty (Explanation 2 to clause (vii) :~f sub-?ection (1) of section 9)

d) any sum referred to in clause (va) of section 28

Explanation 2 to clause (vi) of sub-section (1) of section 9
..

Royalty means consideration (including any lump sum consideration but

excluding any consideration which would be the income of the recipient

chargeable under the head "Capital gains") for

(i) the transfer of all or any rights (il1.?luding the granting of a licence) in

respect of a patent, invention, model, 'design, secret formula or process or

trademark or similar property;
(ii) the imparting of any information concerning the working of, or the use of,

a patent, invention, model, design, secret formula or process or trademark or.·
similar property;
(iii) the use of any patent, invention, model, design, secret formula or process

or trademark or similar property;
(iv) the imparting of any information concerning technical, industrial,

commercial or scientific knowledge, experience or skill;
; .

(iva) the use or right to use any industrial, commercial or scientific equipment

but not including the amounts referred to,in section 44BB;
.I

(iva) the transfer of all or any rights (including the granting of a licence) in

respect of any copyright, literary, artistic, or scientific work including films or
+, .°

video tapes for use in connection with television or tapes for use in connection

with i·adio broadcasting, but not including consideration for the sale,

distribution or exhibition of cinematographic films; or· .,
v) the rendering of any services in connection with the activities referred to in

sub-clauses (i) to (iv), (iva) and (v)

o AS per Section l 94J of Income Tax At, 1961, TDS on Royalty paid is deducted under

this section and appellant has also submitted Form 26AS through mail: From such
}·

submission it is observed that various publishers have deducted TDS on royalty

payments made to the appellant u/s l 94J of Income Tax Act, 1961.
.°

• They further submitted that during the year 2015-16, 14% service tax was applicable

upto the period 14-11-2015 ortbe period from 15-11-2015 to 31-05-2016, rate of
a ·n, :

14.50% (14% Service Ta o- . plicable. Further, rate of 15% (14%

E
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Service Tax+ 0.5% SBC+ 0.5% KKC) was applicable w.e.f. 01-06-2016. Hence,

service tax demanded @ 15% for the year 2015-16 is absolutely incorrect.

e Apart from Royalty Income, the appellant has certain other income that are covered

under Service Tax. For the year 2015-16, out of total income of Rs 29,60,591/- income

of Rs. 24,83,591/- pertains to Royalty Income and other income is Rs. 4,77,000/- for

the year 2015-16. Further, income of Rs. 1,67,000/- booked in profit and loss account

for the year 2014-15 was received in the year 2015-16 and hence the total income on

which service tax was required to be paid was Rs. 6,44,000/- (Rs. 4,77,000/- for the
. ' .

year 2015-16 and Rs. 1,67,000/- for the year 2014-15). Hence, service tax was

required to be paid on the amount of Rs 6,44,000/-. Service tax has already been

discharged on income of Rs 6,44,000/- and has shown in Service Tax Return. They

have submitted copy of Service Tax Return along with the copy of challans.

o AS per Section 75 of Finance Act, 1994, interest shall be payable by the person who

has failed to credit tax to the account of centralgovernment within prescribed time. In

the present case, appellant is not liable to pay service tax, therefore Section 75 relating

to interest shall not be made applicable. ,',

r.,

o AS per Section 77 of Finance Act, 1994, penalty shall be levied in case any person

contravenes any of the provisions of this Chapter. In the present case, appellant have

not contravened any of the provisions and hence no penalty shall be imposed.

o Penalty under section 78 can be levied only if there is a fraud; collusion; willful

misstatement; suppression of facts or contravention of any provisions with intend to

evade payment of service tax and it can· be imposed by invoking larger period or

extended period for issue of show-cause notice. In the said case,. appellant has not

suppressed any income. As the said income has: already been accounted in books of

accounts and considered while filing Income: Tax return. The reason behind non

disclosing the said income in Service Tax retm;~; is only that appellant is in belief that

said income is exempted from Service Tax vide Mega Exemption Notification. The

said belief is also supported with relevant provisions and clarifications available in
%a

Service Tax regime. The 'income details are very well available with Department from

initiation of inquiry. Hence, it can be proved that there is no intension to suppress

anything by appellant and evading the Tax payment.

o Only in unusual circumstances, demands for extended period are to be invoked, with a

very serious allegation of suppr 56/!as and intention to evade payment of

0

0
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service tax. Such senous allegations of suppiession • can be invoked only if the
#

Appellant has deliberately done an action withan intention to hide certain facts from

the department and department has confirmed it beyond doubt with aid of

corroborative evidence that there was a deliberate act on part of appellant to evade tax.
#

o No penalty shall be imposable on appellant tor any failure referred to in the said

provisions if appellant proves that there was reasonable cause for said failure. In this

regard they relied upon the judgment in the dase of CCE, Meerut-11 v. On Dot
I

Couriers & Cargo Ltd. reported at (2006) 6 STJ f37 (CESTAT, New Delhi)

3.1 The appellant have vide their letter dated 19.06.2023 submitted additional submission

under which they inter alia submitted as under:

0
In Para 18 to 20 of the impugned order the,, adjudicating authority has tried to

emphasize and give detailed explanation of the provisions of Section 17 of the

Copyright Act, 1957 so as to articulate or prove ownership of the literature prepared

and sold and/ or transferred by the Appellant,·In relation to the said contention of

adjudicating authority, the appellant put-forth detailed provisions of Section 13 and

Section 17 of the Copyright Act along with the; Sr. No. 15 of the Mega Exemption
·

Notification No. 25/2012-ST dated 17 March 2012.

o The conjoint reading of the legal provisions of Section 13 and Section 17 of the

Copyright Act along with the Sr. No. 15 of the Mega Exemption Notification No.

0 25/2012-ST can be concluded as under: •

G Entry no. 15 of the Exemption Notification relates to or mentions about transfer of the

copy right which are covered under Section: ...l.3(1)(a) ofthe Copyright Act. It is

important to note here that while understm1ding/the matter or.na1Tating the impugned!r -· ·

order, the adjudicating authority has entirelychanged the inclusion part of the

Exemption Notification from Section 13 to Section 17 to analyze to comment on the

ownership of the original literary written or presented by the appellant. Thus, such

contention of the adjudicating authority on n~t even discussing Section 13 of the

Copyright Act and its co-relation between the .availability of exemption while he

affirms the demand of Service tax is coming out of the blue from other provisions of
·'

the Copyright Act which ha no relation as well as no mention in the Exemption
--Notification..

i ·_. '<·

' ~:' -,
3 ·%.

at

9
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e In para 18 of the impugned order the adjudicating authority has created fiction by

treating the conditions of employment and a co~tract of service as mutually exclusive.

Whereas, from the plain reading of Section 171) of the Copyright Act, it can be

gathered that the condition of employment arid contract of service are mutually

inclusive.

The appellant submitted that she is neither an employee nor has entered into any

contracts of employment with any newspaper agency which proves ownership of the

writeups remains with the agencies. For the whole while the appellant was working as

an independent professional rendering services to the different agencies. As a result,.

the service recipients have deducted Tax Deducted at Source considering such services

as professional services under Section 194J of the Income Tax Act, 1961 which is also

evident from the records submitted by the appellant.

o If the appellant take base of the contention of the adjudicating authority whereby

impugned order confinned the demand of Service Tax considering first ownership of

the News Paper, the appellant would stand as an Employee of the Newspaper or any

other agency and considering the services provided in the course of employment,

Service Tax in terms of Clause 44 of section 65,of the Finance Act, 1994 (hereinafter

referred to as 'the Act') shall not apply.

o From the legal wording and its applicability in the case of the appellant, it is very well

identifiable that there is no co-relation between applicability of Section 17 of the

Copyright Act with exemption granted under the Exemption Notification as it only

speaks about transfer of Copyright Act which in,the case of appellant is not in question
« ' . 'a»

as there can be no consideration if such transfet of copyright was not undertaken. At
'··'·

the same time, if the adjudicating authority by;stretched imagination put Section 17

applicable in case of the appellant, then the appellant will stand as an employee of the

service recipients and hence, Service Tax cannot be demanded on such work

undertaken under the employment contract. Thus, the adjudicating authority has erred

applying ratio of the Copyright Act under the impugned order and demand confirmed

is not sustainable based on afore said detailed discussion.

Without prejudice to the aforesaid legal grounds, the appellant would also like to put

emphasis on the correct classification of the, different services rendered by the

appellant. While affirming the demand under impugned ,order, at Para 16, the

adjudicating authority has mentioned •

;

10
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11Thus, I find that the noticee had pt.¢~ided taxable; services, i.e., business

auxiliary services, intellectual propertj/i#.ervice}support'\services for business

for commerce in any manner and development &i supply.ofcontentfor use in
:%:.·

advertising, and the same are taxable services. 11

On the basis of plain reading of the above para, it is crystal clear that even the

adjudicating authority while passing the impugned order has not tried to identify the

basic classification of service wherein the appellant should register and discharge

Service Tax. Also, there is no exercise being done by the adjudicating authority to

check which services provided by the appellant' would fall under which head and/ or

category of the service in terms of Section 65 of :t;he Act.

O • To elaborate fw.ther, the appellant submitted tabulate services rendered along with the

detailed description of the services rendered, and quantum involved for further

consideration in the Appeal:

Nature of Explanation of services rendered

Transaction ...

Amount

Received

Royalty

Income

The appellant has written various famous books Rs. 5,70,087/

for including, Krishnayan, Madhyabindu, Symphony

0

Books written of Silence, Yoga-viyog in -::v.emacular _language

some which are further translated in English
+ 

Language. As the books written by the appellant

are literary works which are..:sold under her own
',,,.·· -

name through various agencfos / vendors. Such

Royalty received by the appellant is squarely

covered under Section 13 o;f,;;the Copyright Act

and intern is exempted from Service Tax in terms

of Sr. No. 15 to the Exemptioh:Notification.
i ... ,,-:

3%
Copy of sample Books excerpts of the same in

- .. '·c. .

Newspaper for which royalty.jncome is received
Ga » • • +.-.a.A

is attached.

Articles

Column

writing

and The appellant writes columns for various Rs. 3,59,600/-
.-9,

Newspaper, Magazines and~'.9ther print medias

including Divya Bhaskar and. Bombay Samachar.
As principall l:H'1ag tood a,nd. laid down in the

,d7·:e. :.
journalisp '.:'° "·. .ownership and/or

{$
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copyright of the write up remains with the author

while the copyright of the column or the name of

the Column remains with the media agency. Thus,

such income arising out of fransferring the right

to use the ownership in said writeup is squarely

covered under Sr. No.15 to the Exemption

Notification.

Copy of sample published are attached.
Arranging and The appellant being a public :face, an orator and Rs. 3,60,000/

/ or attending inspiration to thousands of::women, is many a

as a public times invited on honorarium. basis or on the

speaker

seminars

lectures

mn: contractual basis wherein the appellant charges

/ for the content which will be.presented or orated

amongst the· larger audience; She is also a public

speaker and orator who has inspired thousands of

women through her literary as well as powerful

0

· I: '

oratory skills. The appellant gets an invitation to

provide lectures at various events. For the same,
ta. .

. i

the appellant prepares content and delivers· the

speech on a particular topic;and expresses her

opinions. Thus, such dramatic work from the

appellant is squarely covered in Sr. No. 15 to the

Exemption Notification read. with Section 13 of

the Copyright Act and hence, Service Tax should

not be. applicable in case.,such services are

rendered by the appellant. .e
± ·

Copy of invites to lectures is,attached, •.
·,'.' · ..

Script writing Alongside writing for her ownBook and speech / Rs. 11,93,904/

and I or copy presentation in theaters, the'.appellant.. is . also

0

writing involved in wring of scrip1~-~-. songs, dialogues,

slogans, syllabus, etc. whereby the copyright is

being transferred on such original literature work

clone by the appellant. As the appellant being the
. .. •·.

owner of the literature prepared and further· '.
transferred for consideration, the same should

. ' ....
also be c to the Exemption

. .
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· Notification.

Copy of sample syllabu~' ; course has been

attached.

• None of the services rendered by the eenan±as+ liesrvces mentioned

by the adjudicating authority in the impugned order viz. Business Auxiliary Services,

Intellectual property service and Support services for business for commerce in any

manner and development and supply of content for use in advertising. Also, to the best

of the lmowledge to the appellant, services rendered by them are not covered under

any of the specified list of services and hence,the said services should get classified

under 'Other Taxable Services- other than 119 listed"

0
e The appellant relied upon the decision of Calcutta High Court in the case of SOURAV

GANGULYVERSUS UNION OF INDIA & OTHERS (2016 (43) S. T.R. 482 {Cal.))
I

wherein the issue of classification and exemptioiDn case of orator is, squarely covered
. • ··•!· -~ .,

and the decision is being made in favour of the Appellant.

0

4. Personal hearing- in the case was held on 30.06.2023. Ms. Foram Dhruv, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. She handed over the

summary of the case at the time of personal hearing. She reiterated the submission made in

the appeal, in the additional written submissions dated,21.06.2023 and those in summary of

the case. Based on these submissions, she requested to set aside the impugned order which is

base on incorrect appreciation of law and the facts.

317 i%
5. I have carefully gone through the facts of the,case, grounds of"appeal, submissions

made in the Appeal Memorandrnn, additional written submission, during the course of
. , .... _;:•. ... . . .

personal hearing and documents available on record. The issue to be decided in the present
~:.

appeal is whether the impugned order passed by the -adjudicating authority, confirming the

demand of service tax against the appellant along with,interest and penalty, in the facts and... .

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period

FY 2015-16.

earned by temporary transfer of copyri d to original literary is exempted from service

tax. : ;.' .. ,~.:-~::r _.· .. ··:.:·
: .e Gs
3 ET-.."13...........~-

6. It is observed that. the main contentions of the appellant in the appeal memorandum

are that the differential income earned by the appellant pertains to royalty received towards
,··- . ''

original literacy work and as per Sr. No. 15 of the,Notification No. 25/2012-ST, income· ··..>»' · · !-..·, • • .. _.• '.:,,•
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6.1 It is also observed that adjudicating authority hasconfirmied the demand of service tax

in the impugned order observing-that most of the sei';ices prbvid~d-by.Jhe appellant were:. '. _:.: . . ·~ ' . it• . ' . '

taxable services under the categories viz. business ~Jfiliar)': se~·Vices/liitellectual property

service, support services for business or commerce in arty mariner: and 'development & supply

of content for use in advertising. As regard the royalty income received by the appellant

tlu·ough books, short stories and essays, articles, columns, etc. in news paper / magazine,

books, etc., the adjudicating authority has observed that whenever such a work is made by an

author during the course of his employment or service to the owner of a newspaper, magazine,

book etc. under a contract for publishing such work, then subject to an agreement in contrary,

the owner of such newspaper or magazine shall become the first owner of the copyright as per

Section 17(a) of the Copyright Act, 1957. Thus, such literary work is not owned by the

appellant but by the concerned. newspapers only. Ar regard the income received by the

appellant tlu·ough delivering a speech / lectures at various places and on various occasions on

the invitation of some institution or individuals, the adjudicating authority has observed that 0
:· .·. . . '

as per Section 17(cc) of the Copyright Act, 1957, if a person is delivering a speech on behalf

of another then, the person on behalf of whom the lecture is given in the public is the first

owner of such copyright, therefore the appellant had delivered speeches/ lectures on behalf of

her host and thus the host is the copyright owner of suchlectures delivered by her and not the

appellant. The adjudicating authority has also held. that the appellant have foiled to

substantiate her claim of temporary transfer of her copyright, in the form of any agreement or
' » ,· .' ' ± t . :

contract between her and her service receivers. Thus;Jhe o~fa~l:(ip_.;~of.td.Qpyright by her is
- 2 2£%;e"

under dispute. She has also failed to produce any proof/ evidenceir-respect of ownership of
.. '-~-- ' . . : ··:- ··- ····'· - . ' • · . ·• .. . .. . . .

copyright by her. The relevant portion of the impugned;:.9_rderd.s,as_;i,wder: __ .
..+wok,-a - , a

de
"14. I find that the noticee, neither in her ST-3 Returns nor in her reply, has

. . '·
0

classified services provided by her on which.Service Tax was paid as well as

exemption was availed. ,., ..
. •-!

15. I find that the noticee is a multi-facet_ed personality and she had provided

services as an author, orator, lecturer, compere, motivational speaker, model for
_·.:' . .

advertising, writer, BrandAmbassador, T.V. presenter, business promoter and content
· 3,73+ -..· ··&,-·..';

writer. Thus, most ofthe services she hadprovided, weretaxableseiyices.. _':'(_. i . . •. t :, .. .. . ·:~--~I. '.• .... •i}:(~ ~ -.

: ·a4«:
16. Thus, I find that the noticee had provided taxable services i.e. business

auxiliary services, intellectual property servfci, support services for business or

and the same are taxabl

commerce in any manner and development && supplyofcontentfor use in advertising

.

'

6

..
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From the detailed break-u of income '6jRs. 5j,6@,3s9i$1mna that she had
:±%,··-··.'.

discharged Service Tax on value ofRs. 4, 77,09QI- + Rs:·f67,000/- = Rs. 6,44,000 as

submitted by her in her written reply.

17.

0

18. I find that in her reply, the noticee 'has referred to the provisions of the

Copyright Act, I 957. Ifurther explore the same. I find that Section l 7(a) talks about

literary, dramatic and artistic works. It says that whenever such a work is made by an

author during the course of his employment or service to the owner ofa newspaper,

magazine, book etc. under a contract for publishing such work, then subject to an

agreement in contrary, the owner of such newspaper or magazine shall become the

first owner of the copyright. I find that her articlesfeature regularly on weekly basis

in daily vernacular language newspapers. Thusshe is doing so under some contract

with the owner of a newspaper. Thus, such literary work is not owned by her but by

the concerned newspapers only.

19. Similarly, as per Section 17(cc), ifa pe.f§On is delivering a speech on behalfof

another then, the person on behalfofwhom the lecture is given in the public is the first
·,./. .

owner ofsuch copyright. However, ifa person giyes a lecture in public by himselfand
' .

not representing anyone else then, he becomesthe author and first owner of such
.'tu • • • . •

copyright. I find that she had given lecture;at various. places and on various

occasions on the invitation of some institution.}!~ indiyi._chfalsq_rif!__had charged them

for every such event. Thus, she had delivered speeches on behalfofher host and thus
tt. t. ' ' ,o o " }.

0 the host is the copyright owner ofsuch lecturesdelivered by her... ,_ ' . .

20. I find that the Copyright Act, 1957 hasprecisely demarcated authors, owners
.·

qnd their rights. In the event that there is an Cl,{~7:~iguity amongst the parties as to the

authorship or ownership of rights, one can simply check the contract they have

entered in and the terms and conditions therein. lf the parties share a relationship
-.::, ...

where section 17 applies and there's no agr~?,1-nent b;etween (he parties ·which is in
·±;··

contrast, then the authorship and ownership rights shall.be granted to parties only as
: ., ..· ·' , · ,. ·.. ';•·

per Section 17 ofthe Copyright Act, 1957., o

""'1'·-~· . ·:· ---~ • .: ''' _,.. •
··,_•·

15

21. Now, coming to the exemption enunciated at Sr,No. J5 ofthe Notification No.

25/2012-S. T., I find that it provides for exemption to services provided by way of

temporary transfer or permitting the · · nt ofa copyright.

\
. · ,• t1f_:1:.'; \
· la,' e
• :.-±·•..2%

" ,:,
t--- ·.q-[f:.
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22. I find that the noticee have failed to: substantza;e 'her claim of temporary

transfer ofher copyright, in the form ofanyagreement or contract between her and

her service receivers. Thus, the ownership ofcopyright by her is under dispute. She

has alsofailed to produce anyproofI evidence z,frespect ofownership ofcopyright by

her.

23. Thus, I find that services provided by her in theform of magazine article,
...

newspaper article, preparation of syllabus for· educational institute, script writing,

writing and reproducing it as lecture, writing a brochure for an institution or a

product, writing marriage invitation, write up and reproduce it on film song etc. are

taxable services and aptlyfalls under the categories mentioned at Para 6 above and if

is beyond any doubt.

24. The noticee has taken plea ofprovisions of the Copyright Act, 1957 and

Income Tax Act, 1961 to substantiate her claim butfailed to prove non-taxability of 0
her income on which she deliberately avoided to pay Service Tax."

'
7. For ease ofreference, I hereby reproduce the relevant abstract of the Sr. No. 15 of the

and Section 17 of the Copyright Act, 1957, which reads'as under:

e 'e • · e

Notification No. 25/2012-ST dated 20.06.2012; Section 13(l)(a) of the ~opyright Act, 1957
.i

"Notification No. 25/2012-Service Tax dated 20th June, 2012

0

.
section 93 ofthe Finance Act, 1994 (32 of1994) (fzereinafter referred to as the

said Act) and in supersession ofnotificattbl{No. 1212012- Service Tax, dated

the 17th March, 2012, published in the Gette ofIndia, Extraordinary, Part

JI, Section 3, Sub-section (@) vide umber'G.S.R. 210 (E), dated the 17th

March, 2012, the Central Government, bf!.t½g sati_sfifd that it is necessary in. ·'.t 9....·. ·.' ·.

the public interest so to do, hereby exemptsthefollowingtaxable servicesfrom
·- '. '-'; -·

the whole ofthe service tax leviable thereonundersection66B ofthe said Act,

namely:

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (]) of

1 ...

2 .

15. Services·provided by way of temporaiy transfer or permitting the use or

enjoyment ofa copyright: 

... ,-. .

16
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(a) covered under clause (a) ofsub-sectio~·;(JJ ofsection 13 ofthe Copyright Act,

1957 (14 of 1957), relating to original literary, ·dramatic, musical or artistic
;_(

works; or
(b) ofcinematographyfilmsfor exhibition 'ina cinemahall or cinema theatre"

Section 13 (1) (a) ofthe.CopyrightAct, 1957
"13. 0) subject to the provision ofthis section and the other provisions ofthis Act,

copyright shall subsist throughout India in thefollowing classes ofworks, that is

to say
(a) Original literary, dramatic, musical and artistic works;

,•·

0
(b) Cinematographfilms; and

(c) records"

Section 17 ofthe CopyrightAct, 1957
"17. First owner ofcopyright-Subject to theprovisions ofthis Act, the author ofa

work shall be thefirst owner ofthe copyrighttherein:
,. I

Provided that- .."i:'7 ,:--

0

(a) in the case ofa literary, dramatic- or artistic work made by the author

in the course ofhis employment by the proprietor ofa newspaper, magazine or

similar periodical under a contract ofserv,{fe or apprenticeship, for the purpose

ofpublication in a newspaper, magazine oi similar periodical; the saidproprietor

shall, in the absence ofany agreement to "the contrary, be the first owner ofthe

copyright in the work in so far as the copyright relates to the publication ofthe
:

work in any newspaper, magazine or similar periodical, or to the reproduction of

the ·workfor the purpose of its being so published,but in all other respects the
. •···:.:,:· . . .

author shall be thefirst owner ofthe copyright in the work; 11

. :., . .

(b) ....

(cc) in the case ofany address or speech delivered in public, the person

who has deli.vered such address or speech,or ifsuch person has delivered such

address or speech on behalfofany other person, such other person shall be the
·. . -~

first owner ofthe copyright therein notwithstanding that the person who delivers
.,. i.•

such address or speech, or, as the case may be, the person on whose behalfsuch. ,.., .

such address or speech Qr on whose behalf,pr premises such address or speech is
· • 2D.delivered;- vs'. ·.fzN. •$ o°. <','i

r; ..'
re u ·
;

{· -
&3

z

addres_s or speech is delivered, is employed.by any other person who arranges
-:.. ,r'

··'
17
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7.1 In view of the afoi·esaid provisions of the Sr. N:d. 15 of the Notification No. 25/2012

ST dated 20.06.2012, it is clear that services provided by, way of temporary transfer or

permitting the use or enjoyment of a copyright in respectof original literary work is exempted

from the service tax. Section 13(1)a) of Copyright;4ct, 1957 provide the author of the

Original literary work copyright for their work. Section 17(a)of Copyright Act, 1957 talks
: ;. .

about literary, dramatic and artistic works; it says that if such work made by the author during

course of employment or the services to the owner of newspaper, magazine, book etc. than the

owner of the copyright is proprietor of publication of ii.ewspaper, magazine, but in all other

respects the author shall be the first owner of the copyright. Section 17(cc) of the Copyright
·.·

Act, 1957, talks about person delivering speech on behalf of another then, the person on

behalf ofwhom the lecture is given in the public is the fjrst owner of such copyright.
. . ' . .

. .
8. The belowmentioned facts emerged from the case records:

e The appellant is an author, speaker, presenter, screenwriter, radio personality and

columnist from Ahmedabad, India

G She has written more than 56 books including novels, short stories and essays. She has
.. '•·•

also written dialogues and scripts of soap operas.and films.

e She regularly writes articles in several publications, news paper, ·magazines, etc.

o As claimed by the appellant, the differential amount onwhich the demand of service

tax confirmed related to royalty income for t~IJ!porary transfer of copy right of the

books, articles, essay and stories, etc.

o There is no agreement / contract for the transferof the copyright.

9. I find that the Copyright Act, 1957 intends to safeguard the rights of the owner as well

as the author, whether the copyrightable work is published or unpublished. Copyright is a

type of intellectual property that is generally owned.by the creator. It is given in the name

itself that one possesses rights against the person copying it. The Copyright Act, 1957 is the
± i

law that deals with copyright in.India. The intentPt· the legislature with respect to the

Copyright Act, 1957 is, to assure authors, artists, composers, designers; basically, those who
. . •.. .! . ,.. . . .

belong to the creative field who invest time, energy and money in creating the work and
. «

secondly, to encourage creative individuals to create more such work without fearing

violation of their rights.

18
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9 .1 The Copyright Act, 1957 has set a general rulf\Jmder .the definitioq. of the author of

various works laid down under Section 2(d), which states that the author is the first owner of%4:.·· .

the Copyright, which reads as unde1·: iJ;

"Section 2(d) ofthe CopyrightAct, 1957.
In literary or dramatic works, the author ofsuch work shall be the author."

9.2 I find that as per Section 17 of the Copyright Act, 1957 clearly indicate that in respect

of Original literary, dramatic, musical and artistic works, etc. the author of a work shall be the

first owner of the copyright and in the present case theappellant is the owner of the copyi'ight.

The appellant is an author, speaker, presenter, screenwriter, columnist, etc. and a well known

personality. I also find that if there is no agreement between the, parties which is in contrast,

0 then the authorship and ownership rights shall be granted author of the original literary work

only as per Section 17 of the Copyright Act, 1957.

9 .3 I find that the appellant not the employee ; .OJ the any publication, news paper,

magazine, etc., thus, the literary work made by the appellant for such institution can not be

said to be done dming the course of her employment,,Thus, the fin.ding of the adjudicating
. ;. •. ··.

authority in this regard that the owner of copyright .of the literary work was owner of the.'.newspaper, magazine, publication etc. is not correct ,ad legally sustainable. Even if it is

presumecl that the appellant is employee in that case the,:~i:nount r~c.eived.bythe appellant was. ., ..A '!4..-· · •.

in nature of salary and in such amount not falls wjJ]:fo1 theiclefh1it.iqn~.bf. 'Service' as per· .».." .a...'..S..3.'
Section 65(B)(44) of the Finance Act, 1994. :·:·);_ ·.:: .... ~ ..•..~ ,.... ·

0
9 .4 As regard, the findings of the adjudicating authority that the appellant had given

lectures at various places and on various occasions onthe invitation.of some institution or
· i ' . -. -. .

individuals and had charged them Jor every such event and the speeches delivered by the

appellant on behalf of her host and thus the host isl the copyright owner of such lectures

delivered by her, I find that the observation .of the adjudicating authority is only on the basis
• i;" ·.

of assumption and presumption basis. and without any/spporting evidences, In actual, above

services are performed by the author on her own accont.The .content-of.the same is also
. . ·.~ .. (:'· ... ·:: .·• ' '. ·.·· •· .. ·. .. .. ..

created by the author herself. Author is the owner of!the contentdeliyered- and not the host..... . .·.•,, \:t~ ... ·":;·•.: ········~·~:··~·-···
Thus, the services provided by author is not covered uider Section 17(cc) of Copyright Act,

·· · ": r

1957 but, it is covered under Section 13(1) of the Copyright Act, 1957. There is no evidence

on records that such speeches not written by the appellant and the. appellant delivered the

crafted script given by the host on behalf of the host, I also find that such vague findings of

the adjudicating authority cannot hold any water and. legally cannot sustainable. As per

Section 1 7 (cc) of Copyright Act, 1957, it is very cleai~1:.son is delivering a speech on

'
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behalf of another person then, the person on behalf ofwhom the lecture is delivered is the first

owner of the copyright. However, if a person gives \i): lecture in public by himself and not

representing anyone else then, he becomes the author aid first owner of such copyright.

9 .5 Thus, the view of the above, the :findings bf, the adjudicating authority that the

appellant is not first owner of the copyright is without any contrary evidence put forth by

them and not legally sustainable. I find that the services provided by the appellant by way of
r· -. .

temporary transfer or permitting the use or enjoyment of a copyright in respect of original

literary work is exempted from the service tax as per the provisions of the Sr. No. 15 of the

Notification No. 25/2012-ST dated 20.06.2012 and the appellant not required to pay any

service tax on differential income as confirmed in the impugned order.

10. In view of above, I hold that the impugned order-passed by the adjudicating authority,
, ..

confirming demand of Service Tax from the appellant for the FY 2015-16, is not legal and

proper and deserves to be set aside. Since the demand of Service Tax fails, there does not
,;;

arise any question of charging interest or imposing penalties in the case.

11. Accordingly, I set aside the impugned order and allow::the app~al filed by the
..3 ·...i. .·

appellant. " « ¢ • e. (:/ - ·. ·- : .

12. sfaafra R7 &sf at fazra 5aimaafatsaiz
The appeal filed by the appellant stands disposed of in above terms.

0

AttestiJ,.#t..
Superintendent(Appeals),.
CGST, Ahmedabad

By RPAD I SPEED POST

To,
Mis. Kaajal Oza Vaidhya,
A-602, Gala Imperia,
Off Drive In Road,
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Ahmedabad- 380054

The Assistant Commissioner,
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